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DECI SI ON AND ORDER - DENI AL OF BENEFI TS

This proceeding arises froma claimfiled by Ji nmy Dougl as
Garrett for benefits under the Bl ack Lung Benefits Act of 1977,
30 U.S.C. 88 901, et seq., as anmended (Act). |In accordance with
the Act, and the regulations issued thereunder, this case was
referred to the Ofice of Admnistrative Law Judges by the

! Stuart Bennett, Esq., appeared on behalf of Martin E.
Hal | , Esg.



Director, Ofice of Wirkers' Conpensation Programs (OACP). The
regul ati ons issued under the Act are located in Title 20 of the
Code of Federal Regulations, and regulation section nunbers
mentioned in this Decision and Order refer to sections of that
Title.

Benefits under the Act are awarded to persons who are
totally di sabl ed due to pneunoconi osis within the meani ng of the
Act. Survivors of persons who were totally disabled at their
times of death or whose deaths were caused by pneunoconi osis
al so may recover benefits. Pneunpbconiosis is a dust disease of
the lungs arising out of coal mne enploynent, and is conmmonly
known as bl ack |lung di sease.

A formal hearing was held in Mdisonville, Kentucky on
Novenmber 28, 2001. Each of the parties was afforded full
opportunity to present evidence and argunment at the hearing, as
provided in the Act and the regul ations issued thereunder. The
findings and conclusions that follow are based wupon ny
observation of the appearance of the witness who testified at
the hearing, and a careful analysis of the entire record in
light of the argunments of the parties, applicable statutory
provi si ons, regulations, and pertinent case law. The Cl ai mant
and the Enployer filed post-hearing briefs which have been
consi der ed.

. STATEMENT OF THE CASE

The Cl ai mant, Ji mmy Dougl as Garrett, filed the present claim
for benefits on March 1, 2000 (DX 1).2 OWCP issued a Notice of
Initial Finding awarding benefits on January 14, 2000 (DX 14).
The Enployer filed a Notice of Controversion on February 22,
2000 (DX 16). The District Director, OWNP, issued a Proposed
Deci sion and Order - Award of Benefits on May 3, 2000 (DX 19).
The Enpl oyer appeal ed and requested a formal hearing before the
O fice of Adm nistrative Law Judges (DX 20, 21). The case was
referred to the Office of Adm nistrative Law Judges on June 12,
2000 (DX 23).

2 In this Decision and Order, “DX’" refers to the
Director’s Exhibits, “CX’ refers to the Claimant’s Exhibits
“EX’” refers to the Enployer’s Exhibits, and “Tr.” refers to the
transcript of the Novenmber 28, 2001 heari ng.
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1. | SSUES
The specific issues presented for resolution as noted on
Form CM 1025 and at the formal hearing (DX 23; Tr. 14-15) are as
foll ows: 3

1. Whet her the M ner has pneunoconi osi s as defined by the
Act and the regul ati ons;

2. Whet her the M ner’s pneunpconi osis arose out of coa
m ne enpl oynent;

3. VWhet her the Mner is totally disabled;

4. Whet her .thg M ner’s disability i's due to
pneunpconi 0sSi s;

5. Ot her issues:*
a. Whet her the regul ati ons are constitutional;
b. Whet her the Responsible Operator is responsible

for the Mner’s nedical and/or | egal expenses;

cC. Vet her conparable work is unavail abl e; and,
d. Whet her the nmedical tests nmeet the regulatory
st andar ds.
3 The Enpl oyer withdrew controversion to the foll ow ng
i ssues at the hearing: whet her the claim was tinmely filed,;

whet her the Claimant is a m ner; whether the Cl ai mant wor ked as
a mner after Decenber 31, 1969; whether the Claimant worked as
a mner for sixteen years; whether the Claimnt has one
dependent for purpose of augnentation; whether |Island Creek Coal
Conpany i s the Responsi bl e Operator; and, whether the Claimnt’s
nost recent period of cumul ative enpl oyment of not | ess than one
year was with Island Creek Coal (Tr. 14-15).

4 These i ssues involve the constitutionality of the Act
and the regulations. Admnistrative Law Judges are precluded
fromruling on the constitutionality of the Act. Ther ef or e,
these issues will not be ruled on herein but are preserved for

appeal purposes.
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11, EILNDINGS OF FACT AND CONCLUS|I ONS OF LAW

Backagr ound

The Cl ai mant, Ji mmy Dougl as Garrett, was born on Oct ober 26,
1935, and was sixty-six years old at the time of the hearing

(Tr. 17). He has a tenth-grade education (Tr. 18). The
Claimant married Marilyn (Bell) Garrett on March 29, 1975
(DX 9). He has no dependent children (DX 1; Tr. 17). I find

that the Claimant has one dependent for +the purpose of
augnment ati on of benefits, his wife, Marilyn Garrett.

Snoki ng Hi story

At the Novenber 28, 2001 hearing, the Claimnt testified
that he started snoking cigarettes at the age of fourteen and
snoked at the rate of one pack per day (Tr. 39). He said he
quit smoking at the age of sixty-five (Tr. 39). The exam ning
physi cians of record reported extensive snoking histories.
Dr. Clapp noted in his January 18, 2000 exam nation report that
the Claimnt “smokes 1/2 to one pack of cigarettes a day”
(DX 18). In his August 16, 2001 report, Dr. Clapp wote that
t he Cl ai mant “snokes one or two cigarettes a day” (CX 1), and in
his October 18, 2001 report, Dr. Clapp noted that the Cl ai mant
“has al nost quit snoking” (EX 19). Dr. Houser reported that the
Cl ai mant “previously snoked about one pack of cigarettes per day
for approximately 50 years” (CX 1). In his February 26, 2001
report, Dr. Houser wote that the Claimant quit snmoking in
Decenmber 2000 (CX 2, 5). Dr. Selby reported that the Clai nant
snmokes “perhaps a cigarette a day” and that he started snoking
“at age 14, snoking an average of about 1 pack a day for 49-50
years” (EX 2). Dr. Sinpao reported that the Cl ai mant snoked one
pack of <cigarettes per day from 1951 to 1999 (DX 11).
Dr. Broudy reported that the Cl ai mant snokes “1/2 pack per day”
(DX 17). Dr. Jarboe wrote that the Clai mant “started snoking at
age 14 and snoked about a package of cigarettes a day,” and t hat
he “has reduced his consunption to about a half package for the
| ast year” (DX 17). Dr. Lane reported that the Cl ai mant *snoked
a pack of cigarettes daily for about 43 years, although he has
cut down to 1/2 pack per day” (DX 17). Based on the Claimant’s
testimony and the snoking histories reported by the exam ning
physicians, | find that the Claimnt has a snoking history of
one pack of cigarettes per day for fifty years.

Length of Coal M ne Enpl oynment

On the CM9l1la Enploynent History form the Claimnt
reported that he was enpl oyed by Island Creek Coal Conpany in
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Mor ganfi el d, Kentucky from October 1976 through Decenmber 1992
(DX 2). At the formal hearing, the Enpl oyer stipul ated that the
Cl ai mnt established sixteen years of coal mne enploynent
(Tr. 14). This is supported by the Claimant’s W2 fornms and t he
Social Security Admnistration Item zed Statenent of the
Cl aimant’ s Earnings (DX 4, 6). Based on the evidence of record,
| find that the Clainmnt was enployed by Island Creek Coal
Conmpany from October 1976 t hrough Decenber 1992, for a total of
si xteen years of coal nine enploynent. As the Claimnt’s coal
m ne enpl oynent took place in the Commonweal th of Kentucky, the
| aw of the Sixth Circuit Court of Appeals applies.

Responsi bl e Oper at or

| sl and Creek Coal Conpany does not contest its designation
as the Responsible Operator. This is supported by the evidence
of record and | so find.

I'V. MEDI CAL EVI DENCE

A. X-ray Studies

Dat e Exhi bi t Doct or Readi ng St andar ds
1. 8/16/01 CX 4 Br andon 1/1, p,p Fair
B reader®

Board cert.®

2. 2/23/01 EX 15 V\heel er No pneuno. ; Fair
B reader enphysenma
Board cert.

3. 2/23/01 EX 15 Scot t No pneuno. ; Good
B reader enphysenma
Board cert.

5 A “B reader” is a physician who has denonstrated
proficiency in assessing and classifying x-ray evidence of
pneunoconi osis by successfully conpleting an exam nation
conducted by or on behalf of the Departnment of Health and Human
Services. See 42 CF.R 8§ 37.51(b)(2).

6 A Board-certified Radiologist is a physician who is
certified in Radiology or Diagnostic Roentgenology by the
American Board of Radiology or the Anerican Osteopathic
Associ ation. See § 718.202(a)(ii)(C).
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10.

11.

12.

13.

14.

15.

16.

Dat e

2/ 15/ 01

2/ 15/ 01

5/16/ 00

5/ 16/ 00

5/ 16/ 00

5/ 16/ 00

5/ 16/ 00

5/ 16/ 00

5/ 16/ 00

1/ 18/ 00

1/ 18/ 00

11/ 9/ 99

11/ 9/ 99

Exhi bi t Doct or
EX 15 VWheel er

B reader

Board cert.
EX 15 Scot t

B reader

Board cert.
EX 2, 17 Sel by

B reader
EX 4 W ot

B reader

Board cert.
EX 5 Spitz

B reader
EX 6 Shi pl ey

B reader
EX 7 Br oudy

B reader
EX 8 Jar boe

B reader
EX 12 Castl e

B reader
DX 18 Lundqui st
EX 1 W ot

B reader

Board cert.
EX 9 Spitz

B reader
EX 9 W ot

B reader

Board cert.

Readi ng

No pneuno.
enphysenma

No pneuno. ;

enphysenma

No pneunp.

No pneuno.

No pneuno.

No pneuno.

No pneuno.

No pneuno. ;

enphysenma

No pneuno.

Pneunp. not
not ed; COPD

No pneuno.
severe
enphysenma

No pneuno,
enphysena

No pneunp.

St andar ds

Good

Good

Fair

Fair

Fair

Fair

Poor

Good

Fair

Not

not ed

Good

Good

Good



17.

18.

19.

20.

21.

22.

23.

24,

25.

26.

27.

28.

29.

30.

Dat e

11/ 9/ 99

11/ 9/ 99

3/17/ 99

3/ 4/ 99

2/ 41 97

11/ 1/ 93

10/ 14/ 93

9/ 29/ 93

6/ 11/ 93

6/ 11/ 93

6/ 11/ 93

3/ 18/ 93

3/ 18/ 93

3/18/93

Exhi bi t Doct or
DX 9 Sar gent

B reader

Board cert.
DX 11 Si npao
DX 18 Lundqui st
DX 18 Lundqui st
DX 18 Not not ed
DX 17 Br oudy

B reader
DX 17 Jar boe

B reader
DX 17 Lane

B reader
DX 17 Br oudy

B reader
DX 17 Jar boe

B reader
DX 17 W ot

B reader

Board cert.
DX 17 W ot

B reader

Board cert.
DX 17 Jar boe

B reader
DX 17 Br oudy

B reader

Readi ng

No pneunp.

1/0, p,p;
enphysenma

Pneunob. not
not ed; COPD

Pneunp. not
not ed; COPD

Pneunp. not
not ed; COPD

No pneuno.
No pneuno.
enphysenma

No pneuno.

No pneuno.

No pneuno. ;

enphysenma

No pneuno.

No pneuno.

No pneuno.

No pneuno.

St andar ds

Good

Good

Not

not ed

Not
not ed

Not

not ed

Good

Good

Good

Fair

Fair

Good

Fair

Good

Good



B. Pul nonary Functi on St udi es’

Age/ FEV./
Dat e Exh Doct or Hei ght FEV; EVvC MV EVC St andar ds
1. 2/ 26/ 01 CX 2 Houser 65/ 68" .61 1.84 -- 33% Not not ed;
Post - br onch. .60 2.28 -- 26% three
traci ngs
Conment : Severe obstructive pul monary inpairmnent.
2. 5/ 16/ 00 EX 2, Sel by 64/ 69" .54 1.78 23 30% Good coop.

17 Post - br onch. .75 2.17 30 35% Conp. not
noted; three
traci ngs

Comment : Pr e- bronchodi | at or FVC is invalid; good response to
br onchodi | at or
Validation: Dr. Castle wote that the pre-bronchodilator study is not

3. 11/9/99 DX 11

Conmrent :

Val i dati on:

4. 11/1/93 DX 17

Conmrent :

5. 10/14/93 DX 17

reproduci bl e (EX 6).

Si npao 64/ 68" .72 2.0 26 36% Good coop.

and conp. ;

three

traci ngs
“Reduced vital capacity and flow volume curve. This test
i ndi cates a severe degree of bot h restrictive and
obstructi ve airway disease.” “Rest periods given after

each attenpt due to dyspnea.”

Dr. NK Burki found this test to be acceptable (DX 11);
Dr. Castle wote that this test “appear[s] to be valid”
(EX 6).

Br oudy 58/ 68" 1.77 3.56 70 49. 7% Cood coop.

and conp. ;

three

traci ngs
Spironetry shows evidence of noderately severe obstructive
ai rways disease with no significant responsi veness to
bronchodi | ati on

Jar boe Dat a unreadabl e

Comment : “Moderate degree of airways obstruction which shows no
response to bronchodil ation.”
Validation: Dr. Castle wr ot e t hat this pul monary function t est
“appear[s] to be valid" (EX 6).
! Because the physicians conducting pul monary function
studi es noted varying heights, | nust make a finding on the

M ner’ s hei ght.

See Protopappas v. Director, ONCP, 6 B.L.R 1-

221, 1-223 (1983). Based on the height noted by the majority of
physicians, | find the Claimnt’s height to be 68 inches.
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Age/ FEV,/

Dat e Exh. Doct or Hei ght FEV, EVC MV EVC St andar ds
6. 9/ 29/ 93 DX 17 Lane 57/68.5" 1.69 3.44 67.2 49.2% Not noted;
Post - br onch. 1.80 3.71 72 48.5% three
tracings
Validation: Dr. Castle wote that this pulnonary function test is

“probably valid” (EX 6).

C. Arterial Blood Gas Studies

Dat e Exhi bi t Doct or pCoO, pO,
1. 5/ 16/ 00 EX 2, 17  Sel by 43 70
2. 11/ 9/ 99 DX 11 Si npao 44 60. 2
Coment : No exercise arterial bl ood gas due to “unsteady
gait; inner ear problens.” “These results
i ndicates a ventilatory perfusion m smtchwth
hypoxi a.”
3. 9/ 29/ 93 DX 17 Lane 36.3 80

D. CT_Scans

1. Dr. Jerome F. Wot, a B reader and Board-certified
Radi ol ogi st, issued a letter dated June 6, 2000, in which he
wrote that he reviewed “a set of CT scans of the [Clai mant’ s]
chest from Union City Methodist Hospital dated 3-25-99" and
found “no evidence of coal worker’s pneunobconiosis.” Dr. W ot
opi ned that the Claimant’s CT scan “shows severe enphysem, with
mar ked over-expansi on of the lung fields” (EX 1).

E. Exam nati on Reports

1. a. Dr. Wlliam H Clapp, in an office visit report
dat ed Oct ober 18, 2001, wote that the Cl ai mant “has docunented
coworkers [sic] pneunoconiosis and COPD.” Dr. Clapp reported

that the Claimant “has alnost quit smoking” (CX 7).

b. Dr. Clapp, in a letter dated October 9, 2001,
opined that the Claimant “has severe COPD,” and “is quite
di sabled from his <chronic obstructive pulnonary disease.”
Dr. Clapp opined that “the m ne dust is part of the disability
al ong with the snoking and possibly a fam |y tendency. | cannot
determ ne which percentage is fromwhich part, but he certainly
has severe lung di sease and all three factors are probably part
of this” (CX 7).



cC. Inaletter dated March 12, 2001, Dr. Cl app stated
that the coal m nes contributed to the Claimant’s COPD (CX 6).

d. Office visit notes from Dr. Clapp dated from
Cct ober 1986 t hrough August 17, 2001 di agnose severe COPD and do
not nention pneunoconiosis (DX 18; CX 1, 6).

e. An office visit note from Dr. Clapp dated
August 16, 2001 stated that the Cl aimnt “snokes one or two
cigarettes a day” (CX 1).

f. An office visit note from Dr. Clapp dated
January 18, 2000, states that the Claimnt “snokes 1/2 to one
pack of cigarettes a day” (DX 18).

2. a. Dr . Wlliam C Houser, a Board-certified
I nternist, Pulnonologist, and Critical Care Physician, in a
| etter dated October 4, 2001, stated that he has treated the
Cl ai mant since February 26, 2001. Dr. Houser stated that the
Cl ai mant “previously snoked about one pack of cigarettes per day

for approximately 50 years.” He opined, “[w]ithout a doubt [the
Claimant] is permanently and totally disabled for coal m ne or
any other type of enploynent. He is also on continuous Q2.7
Dr. Houser stated that he believed “the cause of [the
Cl ai mant’ s] di sability i's rel ated to coal wor ker s’
pneunpoconi osis and severe chronic obstructive pul nonary
di sease.” He wote that the Claimant’s coal workers’
pneunoconiosis “is related to exposure to coal and rock dust
arising from his fornmer enploynment as a coal nminer,” and the

Cl ai mant’ s chronic obstructive pul nonary di sease “is related to
former cigarette snoking and exposure to coal and rock dusts.”
Dr. Houser stated that he relied on physical exam nation and
hi story i nformati on of the Clai mant, pul nonary function testing,
chest radiographs, and nedical Iliterature in making his
di agnosis (CX 1).

b. In letters dated Septenmber 6, 2001, July 5, 2001
and May 3, 2001, Dr. Houser wrote that he exam ned the Clai mant
and di agnosed: (1) chronic obstructive pulnonary disease,

severe; and, (2) coal workers’ pneunoconiosis (CX 2).

C. Dr. Houser exam ned the Clai mant on February 26,
2001, at which tinme he reviewed the Claimant’s synptons and his
occupational (“worked as an underground coal mner for 17 years
: He did receive a State of Kentucky Black Lung award and
has also been awarded Federal Black Lung”), medi cal
(degenerative arthritis, coal workers’ pneunoconiosis, and
chronic obstructive pul nonary di sease), snoking (quit snoking in
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Decenber 2000), and family histories, and performed a physical
exam nati on, pulnmonary function study (noderate reduction in the
forced vital capacity with very severe airway obstruction, no
response to bronchodilator), and an arterial blood gas study,
and interpreted an x-ray (reviewed x-rays of 2/15/00 and
2/ 23/ 00, category 1 pneunoconiosis). Dr. Houser diagnosed: (1)
severe chroni c obstructive pul nonary di sease; (2) recent epi sode
of Ieft lower |obe pneunonia; (3) coal workers’ pneunopconi 0si s;
and, (4) degenerative arthritis (CX 2, 5).

3. a. Dr. Jeff W Selby, a B reader and Board-certified
| nterni st, Pul nonol ogist, and Critical Care Physician, exan ned
the Claimant on May 16, 2000, at which tinme he reviewed the
Claimant’s synmptons and his occupational (fifteen years coa
m ne enploynment), nedical (coughing spells, occasional wheeze,
nebul i zer, Atrovent and Maxair inhal ers), snoking (“occasionally
will snoke now. . . perhaps a cigarette a day,” started snoking
“at age 14, snoking an average of about 1 pack a day for 49-50
years”), and famly histories, and performed a physical
exam nati on, pul nonary function study (“very severe obstructive
defect if this were a conpletely valid test;” marked i nprovenment
after bronchodilator), arterial blood gas study, and i nterpreted
an x-ray (no parenchymal abnormalities consistent wth
pneunoconi osi s and no pl eural abnornmalities; “severely flattened
di aphragns consistent with enphysemn”), and an EKG (normal).
Dr. Sel by diagnosed “a severe degree of enphysema and al so

a considerable amunt of bronchospasm or asthma.” In his
opi nion, “[t]he enphysema was caused in its entirety by [the
Claimant’ s] cigarette snoking” and “[t]he cigarette snmoking is

a constant irritation to his bronchi Ileading to chronic
bronchitis, but nmore inportantly, to bronchospasm and is a
clear cut, severe exacerbator of his wheezing.” Dr. Sel by
opined that the Claimant “is not totally inpaired or even

partially inpaired as a result of his previous coal m ne dust
exposure or coal mning occupation from a respiratory or
pul monary perspective” (EX 2).

b. Dr. Selby was deposed by the Enployer on
Cct ober 29, 2001, at which tinme he recounted his earlier
findi ngs and opined that the Claimant is disabled to work as a
coal mner from a functional respiratory standpoint due to
enphysema and asthma. He opined that the Clai mant does not have
coal workers’ pneunoconiosis or any other respiratory disease
ei ther caused by or related to coal dust exposure (EX 17).

4. Dr. Valentino S. Sinpao examned the Claimnt on

November 9, 1999, at which tinme he reviewed the Claimnt’s
synptons and his occupational (fifteen and one-half years of
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underground coal mne enploynment; roof bolter and scoop
operator), nmedical (productive cough, dyspnea with rest and
exertion, wheezing with exertion), snmoking (snmoked one pack of
cigarettes per day from 1951 to 1999), and fam |y histories and
performed a physical exanm nation, pulnmnary function study
(“severe degree both restrictive and obstructive airway
di sease”), and arterial blood gas study (“ventilatory perfusion
m smat ch with hypoxia”) and interpreted an x-ray (“coal workers’
pneunoconi osis category 1/0"). Dr. Sinmpao diagnosed “CW 1/0"
based on “multi ple years of coal dust exposure” and “findi ngs on
the chest x-ray, arterial blood gas and pul nonary function test
along with physical findings and synptomatol ogy.” In his
opinion, the Claimant has a “noderate pul nonary inpairnment”
related to “pneunoconi osi s and enphysemn” and does not have the
respiratory capacity to performthe work of a coal mner or to
perform conparable work in a dust-free environnent, based on
“obj ective findings on the chest x-ray, arterial blood gas and
pul monary test along with synptomatol ogy and physical findings
noted in the reports” (DX 11).

5. Dr. Bruce Broudy, a B reader and Board-certified
| nt erni st and  Pul monol ogi st exam ned the Cl ai mant on
November 1, 1993, at which tinme he reviewed the Claimnt’s
synptonms and his occupational (fifteen years coal m ne
enpl oynent, all underground except for one and one-half years
strip mning), nedical (“has been told that he has black |ung
and should not work,” progressive breathing problens, shortness
of breath, dyspnea on exertion), smoking (“1/2 pack per day”),
and famly histories, and performed a physical exam nation
pul monary function study (“noderately severe obstructive airways
di sease with no significant responsiveness to bronchodilation”),
arterial blood gas study, and interpreted an x-ray (“no evi dence
of coal workers’ pneunoconi osis”). Dr. Broudy diagnosed
“moderately severe chronic obstructive pul nonary disease.” In
his opinion, the Caimnt does not have coal workers’
pneunoconi 0Si S. Dr. Broudy wote that, “[b]lecause of his
noderately severe chronic obstructive airways di sease,” he does
not “retain the respiratory capacity to performthe work of an
under ground coal mner or to do simlarly arduous manual | abor.”
Dr. Broudy opined that the Claimant’s obstructive airways
disease is a result of <chronic bronchitis and pulnonary
enphysema from cigarette snoking,” and did not arise from his
occupation as a coal mner (DX 17).

6. a. Dr. Thomas M Jarboe, a B reader and Board-
certified Internist and Pul nonol ogi st, exam ned the Cl ai mant on
Cct ober 14, 1993, at which time he reviewed the Claimant’s
synptons and his occupational (worked fifteen years in coal
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m nes, all underground), medical (short of breath, daily norning
cough, occasi onal wheezing), snoking (“started snoking at age 14
and snoked about a package of cigarettes a day. He has reduced
hi s consunption to about a half package for the | ast year”), and
famly histories, and performed a physical exam nation,
pul monary function study (“[t]he spirogramindicates a noderate
degree of airways obstruction which does not respond to
bronchodilators”), and interpreted an x-ray (“[n]o evidence of

pneunoconi 0Si S. The 1LO classification is 0/1, s/s .
[ p] ul monary enphysenmm”). Dr. Jarboe diagnosed: (1) chronic
bronchitis, based on history of chronic cough and nucous
production, due to cigarette snoking;” and,
(2) pul nonary enphysena based on appearance of the chest x-ray
w th associ at ed noder ate ai rways obstruction, “ . . . due to the
40 pack year history of snoking cigarettes.” In Dr. Jarboe’'s

opinion, the Claimnt “has no evidence of any disease of the
respiratory system which has arisen from his occupation as a
coal worker.” Dr. Jarboe opined that the Clai mant does not
retain the functional capacity to do his |last coal m ning job or
simlar work in a dust-free environnment, due to his “noderate
ai rways obstruction” caused by cigarette snoking (DX 17).

b. Dr. Jarboe was deposed by the Enployer on
Novenmber 18, 1993, at which tine he recounted the findings of
his October 14, 1993 exam nation of the Claimant and his
interpretations of the Clainmnt’s x-rays. Dr. Jarboe opined
that the Claimant is unable to perform his usual coal m ning
work due to cigarette snoking-induced airways obstruction
(DX 17).

7. Dr. Enmery Lane, a B reader and Board-certified
I nternist, exam ned the Cl ai mnant on Septenber 29, 1993, at which
time he reviewed the Claimant’s synptons and his occupati onal
(fifteen years underground coal mning, primarily operating roof
bolter and scoop), nedical (shortness of breath, productive
cough), smoking (“snoked a pack of cigarettes daily for about 43
years, although he has cut down to 1/2 pack per day”), pul nonary
function study, arterial blood gas study, interpreted an x-ray
(0/0), and an EKG (“within normal limts”). Dr. Lane diagnosed
“chroni c obstructive pul nonary di sease; no significant response
to bronchodil ator; no evidence of coal workers’ pneunpconi osis.”
In his opinion, the Claimnt does not have an occupational |ung
di sease caused by his coal mne enploynent. Dr. Lane opined
that the Clainmnt does not retain the pulnonary functional
capacity to do his usual coal m ne enploynment or conparabl e and
gainful work in a dust-free environment, due to “chronic
obstructive pul nonary di sease secondary to cigarette snoking”
(DX 17).
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F. Consultative Reports

1. a. Dr. Gregory Fino, a B reader and Board-certified
| nterni st and Pul nonol ogi st, revi ewed nedi cal records dated from
1986 t hrough 2001, including chest x-rays, CT scans, pulnonary
function tests, and arterial blood gas studies, and issued a
consultative report dated Novenmber 2, 2001. Dr. Fino opined
that the Claimant “does not suffer from an occupationally
acqui red pulnonary condition as a result of coal m ne dust
exposure,” based on the negative chest x-ray readings; the
i nprovenent on the Claimant’s pul nonary function studies with
t he use of bronchodilators; the reduced diffusing capacity
values, which are consistent wth enphysema secondary to
snmoki ng; and, the devel opnent of new hypoxia, consistent with

ongoi ng snmoking. In his opinion, the Clainmnt “is disabled from
returning to his last mning job or a job requiring simlar
effort,” but the Claimnt “would be as disabled had he never

stepped foot in the mnes” (EX 18).

b. Dr. Fino reviewed Dr. Clapp’s October 18, 2001
exam nation report and Dr. Clapp’s letters dated March 12, 2001
and October 9, 2001, and issued a consultative report dated
Novenmber 7, 2001. He recounted the findings of his consultative
report dated Novenmber 2, 2001, and stated that his opinions
remai ned unchanged (EX 19).

C. Dr. Fino was deposed by the Enployer on
Novenmber 9, 2001, at which time he recounted his earlier
findings and opined that the Claimnt has no evidence of a
chronic coal mne dust-induced lung disease, and that his
di sabl i ng pul monary inpairnment is caused by snmoking (EX 20).

2. a. Dr. James R Castle, a B reader and Board-
certified Internist and Pul nonol ogist, reviewed Dr. Houser’s
medi cal report dated February 26, 2001, Dr. Clapp's letters
dated March 12, 2001 and October 9, 2001, and Dr. Clapp’s
treatment records dated April 26, 2000 through February 23,
2001, and October 18, 2001, and issued a consultative report
dated Novenber 7, 2001. He recounted the findings of his
earlier consultative reports and opined that the Cl ai mant “does
not suffer from coal workers’ pneunoconiosis,” and that the
Cl ai mant “does have noderate to noderately severe airway
obstruction due to his |long and extensive history of tobacco
abuse.” In his opinion, the Claimant “is permanently and
totally disabled as a result of this process” (EX 19).

b. Dr. Castle reviewed Dr. Clapp’s exam nation
reports of the Claimant dated from October 2000 through
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August 17, 2001, nedical records from Dr. Houser dated from
February 26, 2001 through Septenber 6, 2001, a nedi cal report by
Dr. Houser dated October 4, 2001, and an x-ray report dated
August 16, 2001, and issued a consultative report dated
Novenmber 1, 2001. He opined that the Clai mant “does not suffer
from coal workers’ pneunopconiosis,” and diagnosed “at | east a
noderate to noderately severe degree of airway obstruction which
. . . Is due to his long and extensive history of tobacco abuse”
(EX 17).

C. Dr. Castle reviewed nedical records fromDr. Cl app
dated April 28, 2000 through March 12, 2001, and issued a
consultative report dated March 22, 2001. Dr. Castle recounted
the findings of his earlier consultative report dated March 13,
2001, and opined that the Cl aimant “does not suffer from coa
wor kers’ pneunpconi osis and he is not permanently and totally
disabled as a result of coal workers’ pneunoconi 0si s.”
According to Dr. Castle, the Claimant suffers from and is
permanently and totally disabled as a result of, tobacco snoke-
i nduced chroni c obstructive pul nonary di sease (EX 14).

d. Dr. Castle reviewed Dr. Houser’s report dated
February 26, 2001, and issued a consultative report dated
March 13, 2001, in which he opined that the Claimant does not
have coal workers’ pneunpconi osis, based upon the physical and
radi ographic findings. In his opinion, the Cl aimnt has
“t obacco snoke induced chronic obstructive airway disease”
(EX 13).

e. Dr. Castle reviewed nedical records dated from
March 1993 through WMy 2000, including x-rays, pulnonary
function tests, arterial blood gas studies, and consultative
reports, and issued a consultative report dated October 19,
2000. He opined that the Claimnt “does not suffer from coa
wor ker s’ pneunoconi osis.” According to Dr. Castle, the Cl ai mant
“does not have the physical findings, the radiographic findings,
t he physiol ogic findings, or the arterial blood gas findings to
i ndicate the presence of that disease process.” He wote that
the Claimant “is permanently and totally di sabled as a result of
his severe airway obstruction due to his tobacco snoking habit”
(EX 6).

f. Dr. Castle was deposed by the Enployer on
February 7, 2001, at which time he recounted his earlier
findings and opined that the Clainmant has a disabling
respiratory inpairnment which “is entirely related to his very
| ong and extensive and heavy tobacco abuse that has resulted in
t he devel opment of pul nonary enphysema.” In his opinion, the
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Cl ai rant does not have any respiratory disease or inpairnment
caused by, related to, or aggravated by his occupational
exposure to coal dust (EX 11).

3. a. Dr. A. Dahhan, a B reader and Board-certified
I nterni st and Pul nonol ogi st, revi ewed nedi cal records dated from
Cct ober 2000 through August 16, 2001, including chest x-rays,
pul monary function tests, and arterial blood gas studies, and
i ssued a consultative report dated October 30, 2001, in which he
opi ned that the Claimant “has obstructive airway di sease . .
of the variety of enphysema and bull ae as noted by the chest x-

ray.” Dr. Dahhan wrote that the Cl ai mant “does not retain the
respiratory capacity to continue his previous coal mning work
or [a] job of conparable physical demand.” [In his opinion, the

Claimant’s “obstructive airway disease was not caused by,
contributed to or aggravated by the inhalation of coal dust or
coal workers’ pneunpconiosis” (EX 19).

b. Dr. Dahhan revi ewed Dr. Houser’s February 26, 2001
report, Dr. Clapp’s March 12, 2001 letter, and Dr. Clapp s
exam nation reports dated from April 2000 through Decenber 5,
2001, and issued a consultative report dated Novenber 7, 2001
He recounted the findings in his October 30, 2001 consultative
report and concluded that the Clainmnt “has severe chronic
obstructive lung disease” (EX 19).

4. a. Dr. Bruce Broudy, a B reader and Board-certified
| nterni st and Pul nonol ogi st, reviewed Dr. Clapp’s reports dated
fromApril 2000 t hrough February 2001, and i ssued a consultative
report dated March 19, 2001. Dr. Broudy recounted the findings
of his previous reports and opined that the Claimant “has [a]
severe respiratory inpairment” caused by “chronic obstructive
ai rways disease fromcigarette snoking” (EX 14).

b. Dr. Broudy reviewed Dr. Houser’'s report dated
February 26, 2001, and issued a consultative report dated
March 12, 2001. He recounted the findings of his earlier report
dat ed August 31, 2000 and opined that the Clai mant “has severe
chronic obstructive pul nonary di sease from pul nonary enphysenma
due to cigarette snoking and that he is totally and permanently
di sabled to such an extent that he would be unable to do his
regular coal mne work or work requiring simlar effort”
(EX 13).

cC. Dr. Broudy reviewed nedical evidence dated from
1986 through May 2000, including exam nation reports, Xx-rays,
pul monary function tests, and arterial blood gas studies, and
i ssued a consultative report dated August 31, 2000. Dr. Broudy
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di agnosed “pul nonary enphysema with chronic obstructive airways
di sease due to cigarette snoking.” He opined that the Clai mant
“is totally and permanently disabled to such an extent that he
would be wunable to do his regular coal mne work or work
requiring simlar effort.” According to Dr. Broudy, “none of
the inpairnment in this instance is due to pneunpbconiosis”
because there was “a progressive decline in function even after
[the Claimant] |left coal mning,” and the Clainmant’s “i npairnent
is primarily obstructive, which is not the type associated with
i npai rment due to pneunoconi osis” (EX 3).

5. a. Dr. Thomas M Jarboe, a B reader and Board-
certified Internist and Pul nonol ogist, reviewed Dr. Clapp’'s
reports dated from Decenber 2000 through October 2001
Dr. Houser’s reports dated February 2001 t hrough Sept ember 2001,
and an August 16, 2001 chest x-ray, and issued a consultative
report dated October 30, 2001. Dr. Jarboe opined that the
Cl ai mant does not have sinple coal workers’ pneunpconi 0sis,
based on the radi ographic and physi ol ogi cal evidence of record.
According to Dr. Jarboe, the reduction in the Claimnt’s FVC and
FEV, values “was caused by progressive enmphysenma and air

trapping.” Dr. Jarboe wote that the Claimnt “does have a
severe pulnonary inpairment . . . caused by cigarette snoking
and not coal dust inhalation.” He opined that the Claimnt “is

totally and permanently disabled froma respiratory standpoint
to do his last coal mning job or one of simlar physica
demand,” but that his inpairnment “has been caused by heavy
cigarette smoking wth resultant chronic bronchitis and
pul monary enphysenmn” (EX 17).

b. Dr. Jarboe revi ewed Dr. Houser’'s February 26, 2001
letter, and Dr. Clapp’'s reports dated from April 26, 2000
t hrough February 23, 2001, and issued a consultative report
dated March 22, 2001, in which he opined that the Clai mant does
not have coal workers’ pneunoconiosis. Dr. Jarboe wote that
the Claimnt “has advanced pul nonary enphysema with severe
airflow obstruction [which] resulted fromcigarette snoking and
not from coal dust inhalation” (EX 14).

C. Dr. Jarboe reviewed nedical records dated from
1991 through May 16, 2000, including exam nation reports, x-
rays, pulnonary function tests, and arterial blood gas studies,
and issued a consultative report dated October 19, 2000. He
opined that the Claimnt does not have coal wor ker s’
pneunoconi osis, based on the negative interpretations of his
chest x-rays by nunmerous B readers, the lack of evidence of
pneunoconiosis on CT scans of the Claimnt’'s chest, and
pul monary function tests which suggest airflow obstruction due
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to snoking cigarettes or bronchial asthm.” Dr. Jarboe
di agnosed “a severe pulnonary inpairnent . . . due to a |ong
hi story of heavy cigarette snoking” and opi ned that the Cl ai mant
“is totally and permanently disabled to such an extent that he
woul d be unable to do his regular coal mning work or that
requiring simlar effort.” In his opinion, “[the Claimnt’ s]
respiratory inpairnment/disability has been caused by cigarette
snmoki ng and not coal dust inhalation” (EX 7).

d. Dr. Jarboe was deposed by the Enployer on
January 24, 2001, at which time he recounted his earlier
findings and opined that the Claimant has a disabling
respiratory inpairnent caused by “a history of very heavy
cigarette snmoking, which in turn . . . has caused chronic
bronchitis and severe pul nonary enphysema.” Dr. Jarboe stated
that the Claimant’s inmpairnent is in no way related to, caused
by, or aggravated by his previous occupational exposure to coal
dust (EX 10).

V. DILSCUSSI ON AND APPLI CABLE LAW

Counsel for the Claimnt objected to the adm ssion of
Empl oyer’s Exhibits 4-20, arguing that the superior financia
resources of the Enployer underm ne the truth-seeking function
of the adm nistrative process by allowing the Enployer to
devel op a greater quantity of evidence. See Brief for Clainmnt,
Ji my Douglas Garrett, p. 7, citing Wodward v. Director, OACP
991 F.2d 314 (6'M Cir. 1993). Counsel for the Claimnt further
argued that his objection should be sustained because the
recently pronulgated adm nistrative regulations now limt the
Enpl oyer to only one consulting opinion on rebuttal, and because
t he opi ni ons expressed by the Enpl oyer’s experts are cunul ative
and hostile to the Act. See Brief for Claimnt, Jimy Dougl as
Garrett, pp. 7-8. In response, the Enployer argued that
Wbodward stands for the proposition that adm nistrative fact
finders cannot consider the quantity of evidence al one, w thout
reference to the qualifications and party affiliations of the
readers. See Enployer’s Closing Argunent, p. 4. The Enployer
al so noted that the supplenmental consultative reports are not
cunul ative, and are warranted in this case, due to the
Cl ai mtant’ s subm ssion of additional evidence. See Enpl oyer’s
Cl osi ng Argunent, p. 4.

As noted by the Enployer, the Sixth Circuit’s holding in
Wbodwar d di ctates that, when enmbarking on an inquiry invol ving
cumul ative evidence, an admnistrative fact finder nust make a
qualitative evaluation of the evidence, instead of relying on a
mere “head-counting” approach. See Wodward, 991 F.2d at 321.
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Additionally, pursuant to 8 725.2(c), all clainms that were
pendi ng before the revision of the Act on January 19, 2001 shall
be deci ded under the pre-revision version of 8§ 725.414. This
claim was pending at the tinme of the revision, thus the pre-
revi sion | anguage of the Act will be applied. Based upon the
foregoing, |I find that Enployer’s Exhibits 4-20 are adm ssi bl e,
and overrule the Claimnt’ s objection.

Pneunnconi osi s

Since this claimwas filed after March 31, 1980, it nust be
adj udi cat ed under the regulations at 20 C.F.R 88 718, et seq.
Section 718. 202 provi des four neans by which pneunpconi osis may
be established. Under 8§ 718.202(a)(1), a finding of
pneunoconi osi s may be nmade on the basis of x-ray evidence. The
record contains thirty interpretati ons of fourteen chest x-rays.
Twenty-five of the interpretations were conducted by B readers,
el even of whom are al so Board-certified Radiol ogists. O these
twenty-five interpretations, twenty-four are negative for
pneunpoconi osis, and one is positive for pneunobconiosis.
Interpretations by B readers are entitled to greater weight
because of their expertise and proficiency in classifying x-
rays. Vance v. Eastern Assoc. Coal Corp., 8 B.L.R 1-32 (1985);
Aimone v. Morris Knudson Co., 8 B.L.R 1-68 (1985). Physici ans
who are Board-certified Radiologists as well as B readers may be
accorded still greater weight. Wodward v. Director, OACP, 991
F.2d 314, 316 n.4 (6" Cir. 1993), 17 B.L.R 2-77, 2-80 (1993).
The remaining five interpretations are by physicians with no
special expertise in the reading of x-rays and wll not be
consi dered because of the nunerous interpretations by highly
gual i fi ed physi ci ans.

The fourteen nost recent interpretations of x-rays, dated
August 16, 2001, February 23, 2001, February 15, 2001, My 16,
2000, and January 18, 2000, are all negative with the exception
of Dr. Brandon’s 1/1, p,p reading of the Claimnt’s August 16,

2001 x-ray. Dr. Brandon, a B reader and Board-certified
Radi ol ogi st, was the only physician of record to interpret that
X-ray. However, Drs. Wheeler and Scott, both B readers and

Board-certified Radiol ogists, read the Claimnt’s February 15,
2001 and February 23, 2001 x-rays as negative for
pneunoconi 0Si S. Because of t he numer ous negati ve
interpretations by highly qualified readers, | find that the x-
ray evi dence does not establish the existence of pneunoconi osi s.

Under § 718.202(a)(2), a claimant nmay establish the
exi stence of pneunpbconi osis through biopsy or autopsy results.
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This provision is inapplicable here because the record contains
no such evi dence.

Section 718.202(a)(3) provides that pneunoconi osis may be
established if any of the several presunptions described in
88 718. 304, 718.305, or 718.306 are applicable. 1In the instant
case, 8§ 718.304 does not apply because there is no x-ray,
bi opsy, autopsy, or other evidence of | arge opacities or nassive
| esions in the |ungs. Section 718.305 is not applicable to
claims filed after January 1, 1982. Section 718.306 is applic-
able only in a survivor’'s claimfiled prior to June 30, 1982.

Under § 718.202(a)(4), a determ nation of the existence of
pneunoconi osis may be nmade if a physician exercising reasoned
medi cal judgnent, notw thstanding a negative x-ray, finds that
the mner suffers from pneunpconi osis as defined in § 718. 201.
Pneunpconi osis is defined in 8§ 718. 201 as a chroni ¢ dust di sease
of the lungs, including respiratory or pul nonary i npairnents,
arising out of coal mne enploynment. It is within the
Adm ni strative Law Judge’s discretion to determ ne whether a
physi ci an’s concl usi ons are adequat el y supported by
document ati on. See Lucostic v. United States Steel Corp.,
8 B.L.R 1-46, 1-47 (1985). An adm nistrative |aw judge may
properly consi der opinions that are adequately supported by such
data over those that are not. See King v. Consolidation Coal
Co., 8 B.L.R 1-262, 1-265 (1985).

The record contains exam nation reports by Drs. Clapp,
Houser, Sel by, Sinpao, Broudy, Jarboe, and Lane, and consulta-
tive reports by Drs. Fino, Castle, Dahhan, Broudy, and Jarboe.

Drs. Sel by, Broudy, Jarboe, and Lane exam ned the Cl ai mant
and opined that he does not have pneunobconi osis. Dr. Sel by
opined that the Claimant does not have coal workers
pneunoconi osi s or any other respiratory di sease either caused by
or related to coal dust exposure (EX 17). Dr. Broudy opined
that the Caimnt has “pulnmonary enphysem wth chronic
obstructive airways di sease due to cigarette snoking,” and that
“none of the [Claimant’s] inpairment . . . is due to
pneunoconiosis . . .7 (EX 3). Dr. Jarboe opined that the
Cl ai rant does not have sinple coal workers’ pneunoconi osis,
based on the radi ographic and physi ol ogic evidence of record.
Dr. Lane opined that the Clai mant does not have an occupati onal
lung disease caused by his coal mne enployment (DX 17).
Drs. Broudy, Selby, and Jarboe have expertise in |Internal
Medi ci ne and Pul nonology, while Dr. Selby has additional
expertise as a Critical Care Physician, and Dr. Lane has
expertise in Internal Medicine. Drs. Broudy, Sel by, Jarboe, and
Lane based their opinions on their exam nati ons of the Cl ai mant,
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as well as the Claimant’s chest x-rays, pulnmonary function
tests, and arterial blood gas studies. These physici ans
specifically identified the studi es upon which they relied, and
their conclusions are consistent with the nmedical evidence of

record. | find that the reports by Drs. Broudy, Sel by, Jarboe,
and Lane are docunented, reasoned, and supported by the weight
of the nmedical -evidence of record, and | accord their

exam nation reports substantial weight.

Drs. Clapp, Houser, and Sinpao exam ned the Claimnt and
opi ned that he has pneunoconiosis. Dr. Clapp reported that the
Cl ai nant “has docunmented coworkers [sic] pneunoconiosis and
COPD” (CX 7). He opined that the Claimnt’s COPD was
contributed to by the coal mnes (CX 6). Dr. Houser diagnosed
pneunoconi osi s based on a physical exam nation and history of
the Claimant as well as pulnonary function testing, chest
r adi ographs, and nedical literature (CX 1). Dr. Sinpao
di agnosed “CWP 1/0,” based on “multiple years of coal dust
exposure” and “findings on the chest x-ray, arterial blood gas
and pul nonary function test along with physical findings and
synpt omat ol ogy” (DX 11).

Al t hough Dr. Clapp was the Claimant’s treating physician,
he did not identify the studies wupon which he relied in
di agnosi ng pneunoconi osis, or concluding that the Claimnt’s
COPD was contributed to by the coal m nes. An Adm nistrative
Law Judge “is not required to accord greater weight to the
opi nion of a physician based solely on his status as claimant’s

treating physician. Rat her, this is one factor which may be
t aken into consideration . . .” Tedesco v. Director, OANP, 18
B.L.R 1-103 (1994). | find that Dr. Clapp’s opinion is not

wel | -reasoned or docunent ed because he does not include any test
data to support his conclusion. A “reasoned” opinion is one in
which the Admnistrative Law Judge finds the underlying
docunmentation and data adequate to support the physician's
concl usi ons. Fields v. Island Creek Coal Co., 10 B.L.R 1-19
(1987). An unreasoned or undocunented opinion may be given
little or no weight. Clark v. Karst-Robbins Coal Co., 12 B.L.R
1-149 (1989) (en banc).

To the extent that Drs. Houser and Sinpao relied on the
Claimant’s chest x-rays to diagnose pneunoconiosis, | accord
their opinions less weight, as | found the x-ray evidence
negative for pneunoconi osis. Because Dr. Clapp failed to
include the data to support his conclusions, | accord his
opi nion less weight. The evidence of record establishes that
Drs. Sel by, Broudy, and Jarboe are B readers and Board-certified
I nternists and Pul nonol ogists, and that Dr. Selby is also a
Board-certified Critical Care Physician. Dr. Lane is a B reader
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and a Board-certified Internist. The record does not contain
any information to establish that Drs. Clapp and Sinmpao have
conpar abl e specialized skills. Dr. Houser is a Board-certified
| nterni st, Pul nonol ogist, and Critical Care Physician. However,
| find his opinion is outweighed by the opinions of Drs. Sel by,
Broudy, Jarboe, and Lane, which are better reasoned, docunented,
and supported by the nedical evidence of record.

The three nost recent reports that examne the totality of
t he nmedi cal evidence and address the exi stence of pneunoconi osi s
are those by Drs. Fino, Castle, and Dahhan. Drs. Fino, Castle,
and Dahhan all have expertise in Internal Medicine and
Pul nonol ogy. In his Novenmber 2, 2001 consultative report,
Dr. Fino opined that the Cl aimnt “does not suffer from an
occupationally acquired pul nonary condition as a result of coal
m ne dust exposure,” based on the negative readings of the
Claimant’s chest x-rays, the inprovenent in the Claimnt’s
pul monary function studies with the use of bronchodil ators, the
reduced diffusing capacity values, and the devel opnent of new
hypoxia, consistent with ongoing snmoking (EX 18). In his
Novenber 7, 2001 consultative report, Dr. Castle wote that the
Cl ai mant “does not suffer from coal workers’ pneunpconi osis”

(EX 19). Dr. Dahhan stated in his November 7, 2001 and
Cct ober 30, 2001 consultative reports that the Clai mant “has an
obstructive airway disease . . . [that] was not caused by,

contributed to or aggravated by the inhalation of coal dust or
coal workers’ pneunoconiosis” (EX 19). Drs. Fino, Castle, and
Dahhan had the benefit of conparing the entirety of the medical
evidence of record, and they thoroughly docunmented their
concl usi ons. These physicians specifically identified the
studies wupon which they relied, and their conclusions are
consistent with the nmedical evidence of record. See Church v.
Eastern Assoc. Coal Corp., 20 B.L.R 1-8 (1996). As such, |
find that the reports by Drs. Fino, Castle, and Dahhan are
docunment ed, reasoned, and supported by the nedical evidence of
record. While they are not exam ning physicians, their opinions
are based on an extensive review of the nedical evidence and are
entitled to substantial weight.

Drs. Broudy and Jarboe al so i ssued consultative reports in
which they opined that the Clai mant does not have
pneunoconi 0Si S. In his August 31, 2000 report, Dr. Broudy
opi ned that the Clai mant does not have pneunobconi osis because
there was a progressive decline in function even after he |eft
coal m ni ng, and because his inpairnment is primarily
obstructive, which is not the type of inpairnment associated with
pneunoconiosis (EX 3). Dr. Jarboe wote in his October 30, 2001
report that the Claimnt does not have sinple coal workers’
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pneunoconi osis, based on the radiographic and physiol ogical
evi dence of record (EX 17).

Drs. Broudy and Jarboe had the benefit of exam ning the
Claimant, as well as reviewi ng the nedical evidence of record.
Drs. Broudy and Jarboe specifically identified the studies upon
whi ch they relied, and their conclusions are consistent with the
medi cal evidence of record. I find that their reports are
document ed, reasoned, and entitled to substantial weight.

Drs. Clapp, Houser, and Sinpao concluded that the Cl ai mant

has pneunoconi osi s. Because | found their opinions to be
out wei ghed by the opinions of Drs. Fino, Castle, Dahhan, Sel by,
Broudy, Jarboe, and Lane, | find the existence of “clinica

pneunoconi osi s” has not been established pursuant to 20 C. F. R
§ 718.201(a)(1).

None of the physicians of record di agnosed the Clai mant as
suffering from a chronic lung disease or inpairnment and its
sequel ae ari sing out of coal m ne enploynment. Therefore, I find
that the existence of “legal pneunoconiosis” has not been
establ i shed, pursuant to 20 C.F. R § 718.201(a)(2).

VI .  ENTI TLEMENT

| find that the Claimnt, Jimy Douglas Garrett, has failed
to establish that he has pneunobconi osis arising out of coal m ne
enpl oyment. Therefore, he has not established entitlenment to
benefits under the Act.

VI1. ATTORNEY' S FEES

The award of attorney's fees is permtted only in cases in
which the claimant is found to be entitled to benefits under the
Act . Because benefits are not awarded in this case, the Act
prohibits the charging of any fee to the Claimant for the
representation and services rendered in pursuit of the claim
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VIll. ORDER
It is, therefore,

ORDERED t hat the cl ai mof Ji nmy Dougl as Garrett for benefits
under the Act is hereby DENI ED.

A
ROBERT L. HI LLYARD
Adm ni strative Law Judge

NOTI CE OF APPEAL RI GHTS: Pursuant to 20 C.F. R 8§ 725.481, any
party dissatisfied with this Decision and Order may appeal it to
the Benefits Review Board within thirty (30) days fromthe date
of this Decision by filing a Notice of Appeal with the Benefits
Revi ew Board, P.O Box 37601, Room S-5220, Washington, D.C.,
20013-7601. A copy of this Notice of Appeal nust al so be served
on Donald S. Shire, Associate Solicitor for Black Lung Benefits,
200 Constitution Avenue, N.W, Room N-2117, Washington, D.C.,
20210.
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